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Punitive damages in consumer public interest
litigation in China: an empirical study
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With litigation socialisation development, an increasing number of civil litigation cases have
taken on social functions. Against this background, a punitive damages system involving
social interests has developed. Since the implementation of China’s consumer public interest
litigation system in 2013, the number of cases involving punitive damages filed by procur-
atorates or consumer associations has steadily increased. These cases have mainly con-
cerned the fields of food and medicinal product consumption. Regarding punishment and
deterrence, Chinese judges generally hold a positive attitude towards a plaintiff's request for
punitive damages, which has no obvious correlation with plaintiff type, consumption type, or
claim scale. In China, the calculation of punitive damages is related to the consumption field
involved in the case. Most judges determine punitive damages in fields of food and medicinal
product consumption as ten times the defendant’s total sales amount, and in the general
consumption field, three times the defendant’s sales amount, but some judges choose to
decide the specific amount at their discretion to avoid excessive punishment and ensure that
damages are paid. Additionally, most judges believe that there is no relationship between
punitive damages and administrative or criminal fines, or they only consider the defendant’s
criminal or administrative punishment as a discretionary circumstance for determining
punitive damages. Only a few judges believe that there is a correlation among the three, and
advocate punitive damages and administrative or criminal fines to offset each other. Chinese
judges have two main tendencies in judging the ownership and management of punitive
damages; that is, punitive damages are handed over to the state treasury or allocated to
special accounts. In view of judges’ understanding of the social attributes of punitive damages
and the influence of the guidance of national documents in recent years, allocating punitive
damages to special accounts for safekeeping and use, is becoming a growing trend.
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Introduction

n the era of complex commodities, the relationship between

operators and consumers is no longer equal, but essentially a

relationship of domination (Liang, 1997). Operators com-
monly infringe on consumer interests based on their dominant
position, and not only on consumers’ private interests but also
society at large, hurting a large group of consumers in similar
situations. When faced with a ‘mass tort’ (Scheuerman, 2008),
individual compensation to consumers alone cannot address the
total damage caused by the defendant’s behaviour, nor can it
sufficiently punish and deter the defendant. Moreover, individual
consumers are likely to give up litigation against the infringer for
reasons such as too low compensation for damages, too high
litigation costs, and relatively hidden damages. In this context, a
new type of ‘awarding total harm punitive damages’ (Colby, 2003)
is necessary, focusing on the defendant’s illegal behaviour, and
not the personal damage of consumers. To punish the defendant
and deter future wrongdoing (the dual purposes of punishment
and deterrence, as punitive damages, have repeatedly been
mentioned; see Levy, 2002), it is intended that the defendant bear
all costs of their illegal behaviour (Polinsky and Shavell, 1998) or
that the defendant’s illegal behaviour becomes unprofitable
(Hylton, 2007). For example, in the case of Mathias v. Accor
Economy Lodging, Inc., the court not only required the defen-
dant, Motel 6, to pay a compensation of $5,000 to each of the two
plaintiffs, but also required the defendant to pay the plaintiffs
punitive damages of $186,000 to remedy all the damage it had
caused and limit the defendant’s ability to profit from fraud
(Shavell, 2007). In the case of State Farm Mutual Automobile
Insurance Co. v. Campbell, the Utah Supreme Court upheld
punitive damages of $145 million because the defendant’s
insurance fraud scheme not only harmed the interests of the
Campbells, but also had a far-reaching negative effect on other
insured people and society in general (Sharkey, 2003).

As the court has begun more frequently judging that the
defendant bears punitive damages, the amount paid in punitive
damages becomes increasingly conspicuous. This dis-
proportionately high compensation, generated in a random and
capricious manner (Quayle, 1992) has turned awarding total
harm punitive damages into a ridiculous combination of lottery
and pillory (Gardner, 2011), which has led to doubts about the
legality and availability of punitive damages. Specifically, the
anomaly (Morris, 1931) of punitive damage includes two main
aspects. The first is the windfall of the plaintiff. Consumers
often get rich because of high punitive damages, as if winning
the lottery (Macario, 1995), which is likely to cause injustice to
potential plaintiffs, because the first plaintiff will overdraw all
the assets of the defendant and latter plaintiffs will be unable to
get not only punitive damages, but even compensatory damages
(Sales and Cole, 1984). The deeper problem is that the justice of
individual consumers receiving punitive damages is question-
able, because the purpose of awarding total harm punitive
damages is neither to compensate nor reward consumers, but to
punish illegal actors and deter future illegal acts. The public
interest nature of punitive damages determines that social
factors are the most important determining factors. What the
judge really decides is whether and to what extent society
should punish the defendant, and consumers whose interests
are damaged play an accidental role in this process at best
(Encarnacion, 2022). Thus, for deterrence, there is no evidence
to prove that it is reasonable for punitive damages to be paid to
consumers rather than to the state. The direct flow of punitive
damages from operators to consumers leads consumers to
obtain interests that should belong to the public (Encarnacion,
2022). The second is the excessive compensation undertaken by
the defendant. Many consumers are eager to try a suit for new
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punitive compensation, not to mention that operators may also
face administrative, criminal, and other economic sanctions for
the same illegal act. The total burden of these multiple com-
pensations on the defendant is likely not commensurate with
the seriousness of their mistakes, leading to excessive deter-
rence. High punitive damages are, in a sense, equivalent to an
economic death penalty imposed on the operator, which vio-
lates the principle of substantive due process (Redish and
Mathews, 2004).

Courts and scholars are actively seeking remedial measures to
alleviate the crisis of punitive damages, but meaningful measures
and standards are still absent. For example, there is a view that
the proportion of punitive damages should be limited; however, it
is not clear whether the acceptable proportion is two, three, four,
or more times (Mesulam, 2004; Perry and Kantorowicz-
Rezinchenko, 2018). Some opinions suggest that judges or jurors
can determine the amount of punitive damages by considering
the nature of the wrong, character of the conduct involved, degree
of culpability of the wrongdoer, situations and sensibilities of the
parties concerned, extent to which such conduct offends a public
sense of justice and propriety, wealth of the defendant, and other
factors; however, it is unclear whether and how the court con-
siders these factors when evaluating punitive damages (Perry and
Kantorowicz-Rezinchenko, 2018; Encarnacion, 2022). Addition-
ally, a split-recovery scheme is used to eliminate the plaintiff’'s
windfall gains and indirectly prevent high punitive damages. The
scheme only allows the plaintiff to obtain a certain proportion of
rewards or remuneration, and most of the remaining punitive
damages are distributed to funds administered by the state or
court. However, the split-recovery scheme shows a wide range of
percentages allocated to the state or fund, treatment of attorneys’
fees, and designation of fund recipients (Sharkey, 2003). Some
jurisdictions completely prohibit punitive damages in civil cases
(Encarnacion, 2022).

Since the implementation of consumer public interest litigation
in China on 1 January 2013, issues relevant to the award of total
harm punitive damages have surfaced. However, China’s con-
sumer public interest litigation does not adopt a role of ‘private
attorneys general’ (Coffee, 1986), but strictly abides by the
‘public-private dichotomy’ (Redish and Mathews, 2004).
According to Article 55 of the Civil Procedure Law of the People’s
Republic of China (amended as Article 58 in 2022), consumer
associations can bring a lawsuit for the benefit of unspecified
consumers. In the absence of lawsuits filed by consumer asso-
ciations, the procuratorate can file public interest litigation for
violations of consumer rights in fields of food and drug safety. In
any case, an individual consumer cannot claim rights from
operators for the public interest. The strict distinction between
the just claim of public interest and that of private interest has, to
a certain extent, prevented plaintiffs from obtaining windfall
gains and alleviated the impact of first plaintiffs on later ones, but
more essential problems related to the excessive deterring of the
defendant still exist in China.

First, can consumer associations or procuratorates whose
interests have not been affected claim punitive damages from a
defendant? Although for punishment and deterrence purposes,
some scholars have supported the application of the new type of
punitive damages in the consumption field (Liu, 2019; Huang,
2020; Yang, 2021), China’s current law only stipulates that con-
sumer associations or procuratorates can file consumer public
interest litigation, and there is no law stipulating that consumer
associations or procuratorates can claim punitive damages from a
defendant. Therefore, it is unclear whether these consumer
associations or procuratorates that have not suffered actual
damage can claim punitive damages from the defendant and
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whether the punitive damages they can claim are related to the
plaintiff’s type, nature of behaviour, or scale of claims.

Second, how does the court determine the appropriate punitive
damages for consumer public interest litigation? Presently, Chi-
na’s law on the calculation standard for punitive damages is only
applicable to individual consumers. For example, according to the
Law of the People’s Republic of China on the Protection of
Consumer Rights and Interests, in the general field of con-
sumption, if a business operator commits fraud in providing
goods or services, it will increase compensation for the losses
suffered by consumers according to their requirements. The
amount of increased compensation is three times the price of
goods purchased by consumers or the cost of receiving services. If
the amount of increased compensation is less than ¥500, it is
¥500. Punitive damages in fields of food and medicinal product
safety are more severe. According to the Food Safety Law of the
People’s Republic of China and the Medicinal Product Admin-
istration Law of the People’s Republic of China, in addition to
claiming damages, a consumer may require producers who pro-
duce food failing to meet the food safety standards and who
manufacture counterfeit medicinal produce or medicinal pro-
ducts of inferior quality, as well as operators who knowingly deal
in such food and medicinal products, to pay an increased com-
pensation of ten times the price paid or three times the loss. If the
increased compensation amount is less than ¥1,000, it will be
¥1,000. None of these standards will apply to cases where pro-
curatorates or consumer associations are plaintiffs. In fact,
in situations where a just claim for public interests is strictly
differentiated from a just claim for private interests, it is difficult
for consumer associations or procuratorates to grasp the actual
damage to consumers themselves. Thus, how to calculate punitive
damages in consumer public interest litigation and what factors
the court has taken into account when determining such damages
are still the core issues related to the legality and availability of
punitive damages in consumer public interest litigation that need
to be solved urgently.

Finally, how can punitive damages paid by the defendant be
managed and used? Since individual consumers are strictly
excluded from consumer public interest litigation in China, there
is no need to consider splitting punitive damages between specific
consumers and the state, unlike in countries that adopt the split-
recovery scheme. However, the ownership and management of
punitive damages in consumer public interest litigation remain
unclear. Do the punitive damages paid by the defendant for
consumer public interest litigation belong to the state or the
public? Are they allocated to the general revenue fund in the state
treasury or to a special fund? Although the solution to these
problems in China is not to deal with the plaintiffs’ windfall, it
affects the realisation of punitive damages.

In general, on the issue of awarding total harm punitive
damages, China has adopted distinct approaches between private
and public interests, which provides a purer perspective for
observing and studying the new type of punitive damages,
enabling us to think more clearly about the legitimacy and pre-
dictability of punitive damages in consumer public interest liti-
gation from the public interest perspective. As the country
continues to emphasise and promote consumer public interest
litigation, punitive damages for public interest are emerging in
China, providing the possibility for empirical research on the
above three issues. This article first empirically demonstrates and
analyses the practical characteristics of punitive damages in
consumer public interest litigation in China, then discusses core
concerns such as the attributes, calculations, owners, and use of
punitive damages in consumer public interest litigation, and
finally arrives at a conclusion. China’s perspective on punitive
damages in consumer public interest litigation is of great

significance to the legislative, judicial, and academic research on
punitive damages in consumer public interest litigation, which is
in a widely controversial state.

Methods and data analysis

The judicial documents used in this research were obtained from
China Judgements Online (https://wenshu.court.gov.cn), an open-
access database established by the Supreme People’s Court of
China. This database is used to archive judgement documents
from mainland China. Since 2013, except for judgement docu-
ments that are explicitly stipulated by law not to be published
online, judgement documents made by mainland Chinese courts
should be uploaded to this database. China Judgements Online has
become the official authoritative database for obtaining and
studying mainland Chinese judgement documents (Ahl and
Sprick, 2018). Considering that China’s consumer public interest
litigation system has been implemented since 1 January 2013 and
the court had not finished uploading the judgement documents
from 2022, when the author retrieved them, this study selected a
judgement date range from 1 January 2013 to 31 December 2021;
the last retrieval date was 16 October 2022. This study set the
document type as judgement’, and the full texts of the judgement
documents were retrieved twice. With ‘public interest litigation’
and ‘punitive damages’ as keywords, 954 judicial documents were
obtained, while 2749 judicial documents were obtained with
‘public interest litigation’ and ‘Article 55 of the Civil Procedure
Law of the People’s Republic of China’ as keywords. After
manually screening the entire sample, duplicate and irrelevant
judgement documents were excluded. Finally, 670 valid judgement
documents on consumer public interest litigation were obtained,
including 501 judgement documents involving punitive damages.

Basic situation of the plaintiff’s claim for punitive damages. As
shown in Fig. 1, from 2013 to 2016, consumer public interest
litigation cases and punitive damages from consumer public
interest litigation were rare. Since 2017, plaintiffs in consumer
public interest litigation have been increasingly claiming punitive
damages. Since 2018, with the promulgation of the Notice of the
Supreme People’s Procuratorate on Strengthening the Handling
of Public Interest Litigation Cases in the Food and Drug Fields
and the Opinions of the Central Committee of the Communist
Party of China and the State Council on Deepening Reform and
Strengthening Food Safety, the number of consumer public
interest litigation cases has increased, showing rapid growth for
three consecutive years. The number of cases in which plaintiffs
in consumer public interest litigation request punitive damages
also shows an upward trend. In particular, the special action of
implementing the ‘four strictest’ requirements for food and drug
safety jointly carried out by the Supreme People’s Procuratorate,
State Administration of Market Supervision, and State Food and
Drug Administration from September 2019 to December 2020
had a significant impact on consumer public interest litigation. In
2020, the number of consumer public interest litigation cases and
cases involving punitive damages was the highest. Specifically, in
2018, 69 consumer public interest litigation cases involved
punitive damages, accounting for approximately 65% of con-
sumer public interest litigation cases. In 2019, 133 consumer
public interest litigation cases involved punitive damages,
accounting for approximately 62% of these cases. In 2020, 192
consumer public interest litigation cases involved punitive
damages, accounting for approximately 84% of these cases. In
2021, although the number of consumer public interest litigation
cases declined after the special action ended, with 106 cases
involving punitive damages, the proportion of cases involving
punitive damages continued to rise, accounting for approximately
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90% of consumer public interest litigation cases. Generally
speaking, the proportion of consumer public interest litigation
cases in which plaintiffs claim punitive damages has increased
annually.

As shown in Fig. 2, in China, the number of consumer public
interest litigation cases filed by the procuratorate is currently the
largest, with 657 cases, of which 490 cases involve punitive
damages, accounting for approximately 75%. The number of
consumer public interest litigation cases filed by consumer
associations is relatively small, with a total of 13. However, these
cases mostly involve punitive damages, and there are 11 cases of
consumer associations advocating punitive damages, accounting
for 85% of consumer public interest litigation cases filed by
consumer associations.

Currently, consumer public interest litigation in China is
mainly filed in fields of food and medicinal product safety.

4

Among the 670 consumer public interest litigation cases, 668
were related to food and medicinal products, of which 500
involved punitive damages, accounting for 75% of the total
number of consumer public interest litigation cases in the food
and medicinal product consumption fields. In addition to that
fields, China has a small number of consumer public interest
litigation cases in the general consumption field, such as
counterfeiting well-known clothing brands and selling smart
TVs with a power-on advertising function. There were two such
cases, of which one case involved punitive damages, accounting
for 50% of consumer public interest litigation cases in the general
consumption field.

Situations where judges support or reject punitive damages. As
shown in Fig. 3, among the 501 cases in which the plaintiff requested
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punitive damages in consumer public interest litigation, 489 were
supported by the judge, accounting for approximately 98%. Among
the 489 cases supported by the judge, the highest claim scale of the
plaintiffs was ¥27,220,150 and the lowest claim scale was ¥300.
Twelve cases were not supported by the judge, accounting for
approximately 2%. Among them, the highest claim scale of the
plaintiff was ¥55,500,000 and the lowest claim scale was ¥30,600.

A total of 489 cases supported by the judges were consumer
public interest litigation cases in fields of food and medicinal
products. Among them, 480 cases were filed by the procuratorate,
with a judge support rate of 98% for the procuratorate’s punitive
damages claims; 9 cases were filed by consumer associations, and
82% were supported by the judge for punitive damages claims of
consumer associations.

Most of the 12 cases rejected by the judge were also in fields of
food and medicinal products. Eleven cases in fields of food and
medicinal products (10 cases filed by the procuratorate and 1 case
filed by the consumer association) were rejected by the judge, and
the rejection rate of the plaintiff’s punitive damages claims in
these fields by the judge was 2%. Additionally, the judge did not
support the only case of punitive damages in consumer public
interest litigation in the field of general consumption filed by
consumer associations.

In general, the judge supports the plaintiff in consumer public
interest litigation, claiming punitive damages against the
defendant to safeguard public interests, deter the defendant,
and avoid failure of the defendant’s responsibility. The judges’
affirmative attitudes did not show an obvious trend in the
plaintiff type, consumption type, and claim scale.

Although there is a clear trend of judges supporting the
plaintiff’s punitive damages claim, there are still a few judges who
have rejected punitive damages claims filed by plaintiffs in
consumer public interest litigation. As shown in Table 1, the main
reason for rejection was the lack of a legal basis for the plaintiff’s
claim, which was mentioned in almost all rejection judgements.
Additionally, the reasons for rejection include insufficient
evidence from the plaintiff and the conclusion that application
of punitive damages would violate the principle of fairness.

Current situation of standards applied by judges to calculate
punitive damages. Among the 489 cases in which the judge
decided to support punitive damages in consumer public interest
litigation, most judges used the defendant’s total sales amount as
the calculation base and applied the ten-times or three-times
standard of punitive damages for private interests to determine
the amount of punitive damages in consumer public interest
litigation. There were 466 such cases, accounting for approxi-
mately 95% of all the cases. In the specific case of consumer
public interest litigation related to food and medicinal products,
the punitive damages determined by the judge are ten times the
defendant’s actual sales amount. In the case of consumer public
interest litigation in the field of general consumption, the judge
will calculate the punitive damages as three times the actual sales
amount of the defendant. Additionally, some judges did not use
the calculation standard of punitive damages for private interests
to calculate the amount of punitive damages in consumer public
interest litigation; however, determined the specific amount of
punitive damages in consumer public interest litigation using
methods such as one, two, or eight times the defendant’s sales
amount. There were 23 such cases, accounting for approximately
5% of all cases.

As shown in Fig. 4, further observation of the judgement
documents reveals that there are generally three judgement
modes in the calculation of punitive damages in consumer public
interest litigation by judges.

In the first mode, the judge believes that consumer public
interest litigation is a substitute, supplement, and aggregation of
consumer private interest litigation. The calculation standard of
punitive damages for private interests stipulated by Chinese law is
the standard for calculating punitive damages for consumer
public interest litigation, and can be directly applied when
determining punitive damages in consumer public interest
litigation. Accordingly, according to the different consumption
fields involved in consumer public interest litigation, the
calculation of punitive damages in such litigation can be subject
to the standard of three times or ten times specified in the Law of
the People’s Republic of China on the Protection of Consumer
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457, 93%

9,2%

O Number of cases directly applying the calculation standard of punitive damages for private interests

B Number of cases referring to the calculation standard of punitive damages for private interests

ONumber of cases determining the specific calculation standard or amount by discretion

Fig. 4 Calculation model distribution of punitive damages in consumer public interest litigation in China. The three models of calculating punitive
damages in consumer public interest litigation in China (directly applying the calculation standard of punitive damages for private interests, referring to the
calculation standard of punitive damages for private interests and determining the specific calculation standard or amount by discretion) and their

respective number of cases.

Rights and Interests, the Food Safety Law of the People’s Republic
of China and the Medicinal Product Administration Law of the
People’s Republic of China, respectively, based on the total sales
price. This judgement mode was applied in 457 (93%) cases. For
example, in the case of the People’s Procuratorate of Lishui City v.
Xie Miaoli Bean Products Store in Liandu District of Lishui City,
the judge held that ‘the defendant knew that the rice tofu
produced and sold did not meet the food safety standards and still
sold it to the public, so the plaintiff in the public interest litigation
claimed damages at ten times the sales price, which was in
accordance with the law’.!

In the second mode, the judge believes that consumer public
interest litigation is not related to consumer private interest
litigation. Therefore, there should be an independent calcula-
tion standard for punitive damages in consumer public interest
litigation. However, in the absence of legal provisions on this
calculation standard, to protect the public interest, the amount
of punitive damages for consumer public interest litigation can
be determined by referring to the calculation standards of
punitive damages for private interests stipulated in the Law of
the People’s Republic of China on the Protection of Consumer
Rights and Interests, the Food Safety Law of the People’s
Republic of China and the Medicinal Product Administration
Law of the People’s Republic of China by purpose interpreta-
tion. The number of cases applying this mode is 9, accounting
for 2%. For example, the judge who heard the case of the
People’s Procuratorate of Gongshu District in Hangzhou v. Li
Zhengsheng and Liu Fengli held that ‘although the law does not
explicitly list punitive damages among the types of litigation
claims that plaintiffs can make in consumer public interest
litigation, it does not mean that plaintiffs in public interest
litigation are prohibited from making punitive damages claims

. In the absence of clear provisions on the calculation of
public interest losses in the consumption field in the current
law, we can refer to the applicable punitive damages provisions
for private interests to achieve the purpose of punishing and
deterring illegal operators. After investigation, the total sales
price of the products involved was ¥61,040, so the two
defenzdants should pay punitive damages of ¥610,400 in this
case’.

In the third mode, the judge believes that the calculation
standard of punitive damages in consumer public interest
litigation should be independent of the calculation standard of
punitive damages for private interests. However, in the absence of
laws, referring to the standard of punitive damages for private
interests would lead to excessive punishment of the defendant.
Therefore, in combination with the specific circumstances of the
case, the judge determines the specific calculation standard or
amount of punitive damages in consumer public interest
litigation using their discretion. There were 23 cases in which
this mode was applied, accounting for 5% of the cases. This mode
has two forms. First, judges apply the calculation coefficient at
their discretion, and there are standards such as one time, two
times, five times, seven times, or eight times. For example, in the
case of the Consumer Association of Inner Mongolia Autono-
mous Region v. Wang Baijiang, the judge held that ‘considering
the current economic situation of the defendant, in order to
highlight judicial humanisation and avoid excessive punishment,
it is appropriate to decide that the defendant should bear punitive
damages of seven times the sales amount’.’ Second, judges
directly determine the amount of punitive damages in consumer
public interest litigation at their discretion. For example, in the
case of the People’s Procuratorate of Tongren City v. Wu
Chengjing and Yang Tongneng, the plaintiff claimed punitive
damages of ¥1,321,770 from the defendant, ten times the sales
price. The judge held that, ‘Considering the degree of damage
caused by the defendant’s behaviour, the defendant’s compensa-
tion ability and the fact that the defendant has already received
administrative and criminal penalties, the ¥1,321,770 punitive
damages requested by the plaintiff are too high, and the
defendant is deemed to bear ¥130,000 punitive damages as
appropriate’.* In this mode, the factors considered by the judge
stated in the judgement mainly include the defendants’ behaviour,
defendants’ subjective fault degree, the degree of social harm of
the infringement, fraud circumstance, sales amount, whether the
illegal operator had received criminal punishment or adminis-
trative punishment, the attitude towards the plaintiff’s litigation
request, defendants’ social responsibility, defendants’ living
conditions, and the consent of the plaintiff. Table 2 lists the
representative cases.
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Number of cases in which
judges support deduction, 466,
95%

Number of cases in
which judges oppose
deduction, 23, 5%

Fig. 5 Distribution of judges who supported or opposed punitive damages in consumer public interest litigation, deducting criminal fines and
administrative fines, in China. The number of cases in which China’s judges supported or opposed punitive damages and administrative or criminal fines

to offset each other.

Temporary management
by the court or
procuratorate, 103, 21%

Number of

Number of

State treasury,
124, 25%

cases not
handled by
the judge,

159, 33%

cases handled
by the judge,
330, 67%

Consumer, 1, 0% //D

Special account,
102,21%

Fig. 6 Ownership and management distribution of punitive damages in consumer public interest litigation in China. The number of cases that China’s
judges have handled or not handled the ownership and management of punitive damages in consumer public interest litigation, and also shows the possible
whereabouts of punitive damages in consumer public interest litigation (including state treasury, temporary management by the court or procuratorate,

special account and consumer).

Deduction of punitive damages, criminal fines, and adminis-
trative fines. In 501 cases involving punitive damages in
consumer public interest litigation, defendants received
administrative punishment or were sentenced to criminal
fines. As shown in Fig. 5, judges in 466 cases considered
punitive damages as different from administrative and crim-
inal fines in their legal nature, and punitive damages are not
allowed to be offset against criminal or administrative fines.
These cases accounted for 95% of all cases. However, the
judges in 23 cases considered that there was a correlation in
their application based on the fact that punitive damages in
consumer public interest litigation, criminal fines, and
administrative fines pertained to the creditor’s punishment.
To avoid excessive punishment and ensure execution, punitive
damages, criminal fines, and administrative fines were
deducted, accounting for 5% of such cases. For example, in the
case of the People’s Procuratorate of Chifeng City v. Wang
Wenli, the judge calculated the punitive damages in consumer
public interest litigation to be ten times the defendant’s sales
amount, which totalled ¥450,000. The judge then ruled that
the defendant’s criminal penalty of ¥5,000 for the same illegal
act was deducted from ¥450,000 in punitive damages. The

10

actual punitive damages borne by the defendant in this case
were ¥445,000.”

Ownership and management status of punitive damages in
consumer public interest litigation. Observing the judgement
documents, it can be seen that almost none of the plaintiffs made
any claims regarding the ownership and management of punitive
damages in consumer public interest litigation, and the judges
have not taken this issue as the focus of controversy in the case.
Accordingly, as shown in Fig. 6, among the 489 cases in which
judges supported punitive damages, 159 did not explain the
ownership and management of punitive damages in their jud-
gements, accounting for 33%. However, in 330 cases, the judges
directly decided the ownership and management of punitive
damages based on their authority, accounting for 67%.

Among the cases involving the whereabouts of punitive
damages, judges in 124 cases decided to hand punitive damages
over to the state treasury, accounting for 38%. Notably, some
regions involved in these judgements have special accounts. For
example, based on the judgement of the People’s Procuratorate of
Songyang County in Zhejiang Province v. Huang Wei'ai,
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Songyang County already had a special public interest litigation
account managed by the procuratorate in 2018.° During the same
period, the judge who tried the case of the People’s Procuratorate
of Songyang County in Zhejiang Province v. Wu Peiqing ruled
that the punitive damages paid by the defendant should be turned
over to the state treasury.” Additionally, in 102 cases, the judges
ruled that punitive damages should be paid to special accounts
managed by procuratorates, consumer associations, courts,
market supervision bureaus, or finance bureaus, accounting for
31%. In 103 cases, the judge only asked the defendant to hand
over punitive damages to the court or the procuratorate for
temporary management, but did not determine whether the final
destination of these punitive damages would be the state treasury
to use as a general revenue fund or a special fund. These cases
accounted for 31% of all cases. However, it is worth noting that
some judges mentioned priorities in their judgement. For
example, in the case of the People’s Procuratorate of Wuxi City
v. Chen, the judge mentioned that “The punitive damages paid by
the defendant shall be handed over to the court for temporary
management, and then transferred to the consumer public
welfare fund by the court. If there is no corresponding consumer
public welfare fund, the court shall turn it over to the state
treasury.’® Among all the cases involving the whereabouts of
punitive damages, only one judge ruled that the defendant pay
punitive damages directly to the consumer, and the judge did not
provide a clear reason for this decision.”

Results and discussion

Through the data analysis, it can be seen that in China, consumer
public interest litigation cases involving punitive damages filed by
procuratorates or consumer associations are on the rise. These
cases are mainly in fields of food and medicinal product con-
sumption, but also include a small number concerning general
consumption fields. Chinese judges generally hold a positive
attitude towards the application of new punitive damages in
relation to consumption. Despite the lack of relevant laws, some
judges have rejected punitive damages claims filed by procur-
atorates or consumer associations, while more judges have
affirmed the plaintiff's punitive damages claims in consumer
public interest litigation to punish, deter, and protect public
interests, and even made extensive interpretations of the current
laws. The judge’s positive attitude towards the application of
punitive damages in consumer public interest litigation has no
obvious correlation with the plaintiff’s type, consumption type, or
claim scale. Influenced by legal provisions on punitive damages
for private interests, the current calculation standard of punitive
damages for consumer public interest litigation in China is closely
related to the consumption field involved in the case. Most judges
determine the punitive damages for consumer public interest
litigation in the food and medicinal product consumption fields
to be ten times the total sales amount of the defendant, and
determine the punitive damages for the general consumption field
to be three times the total sales amount of the defendant. How-
ever, some judges believe that the determination of punitive
damages in consumer public interest litigation by referring to the
application of the standard of punitive damages for private
interests is excessive punishment, and they, instead, choose the
appropriate amount of punitive damages at their discretion.
Regarding the issue of the relationship between punitive damages
and administrative or criminal fines, most judges believe that
there is no necessary correlation among the three, or only regard
the defendant’s criminal or administrative punishment as dis-
cretionary circumstances, while only a few judges believe that
there is a correlation among the three, and punitive damages and
administrative or criminal fines should be deducted. Presently,

Chinese judges display diversity in judging the ownership and
management of punitive damages in consumer public interest
litigation. Some judges tend to hand over punitive damages to the
state treasury for unified management and control, while others
tend to allocate punitive damages to special accounts for safe-
keeping and use. Only a very small number of judges support the
direct payment of punitive damages in consumer public interest
litigation to individual consumers.

Combined with the practical characteristics of punitive
damages in consumer public interest litigation in China, to
standardise the judicial application of punitive damages in con-
sumer public interest litigation, it is necessary to further discuss
the attributes, calculations, and owners of punitive damages in
consumer public interest litigation.

Attribute of punitive damages in consumer public interest
litigation. The definition of punitive damages in consumer public
interest litigation is the core of all related issues. This problem
involves two groups of relationships. The first is the relationship
between punitive damages in consumer public interest litigation
and private compensation. The second is the relationship between
punitive damages in consumer public interest litigation and
criminal and administrative responsibilities.

First, punitive damages in consumer public interest litigation
have the attribute of social interest, which is different from the
attribute of private interest. Private interest focuses on the
damage suffered by a specific plaintiff, while punitive damages in
consumer public interest litigation focus on the social harm
caused by the defendant’s behaviour. The fraudulent behaviour of
operators not only infringes the private interests of specific
consumers or groups, but also harms unspecified and public
social interests and social order. The loss of social interest cannot
be compensated through private interest litigation filed by specific
consumers, which needs to be solved through the social
compensation system. Punitive damages in consumer public
interest litigation are the punishment that the plaintiff on behalf
of society rather than the individual for the defendant’s
‘transgression of the social compact’ behaviour (Cabraser,
2001). Although punitive damages in consumer public interest
litigation objectively safeguard consumers’ private interests, they
are essentially social; in other words, this new type of damage and
traditional compensation are punishments that constitute differ-
ent levels of punitive measure. Traditional compensation is based
on protecting the private interests of equal subjects, whereas
punitive damages in consumer public interest litigation are
intended to protect the social interests of unspecified subjects in
the consumption field. This is the interest of a broader
consumption order rather than a simple sum of private
consumption interests.

Second, punitive damages in consumer public interest litigation
are a civil responsibility. When the plaintiff claims punitive
damages for social interest, especially when the procuratorate is
the plaintiff, the boundary with public law responsibility is not
clear. Some people believe that punitive damages in consumer
public interest litigation, such as criminal and administrative
fines, punish greedy illegal acts and are, thus, objectively
homogeneous (Yang, 2021). Punitive damages have the nature
of public law responsibility, which are a supplement to criminal
responsibility (Liu, 2019). This new type of punitive damages is
‘quasi-criminal’ (Klugheit, 2002). The view that punitive damages
are a private law creditor’s right holds that, although punitive
damages in consumer public interest litigation have the function
of punishment with criminal and administrative fines, their
purposes and values are not the same. In addition to deterring
and punishing illegal operators, punitive damages also have the
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purpose of safeguarding consumer public interests. It is
unnecessary to reflect on the modesty of punishment at the cost
of confusing the nature of punitive damages with private law
creditors’ rights (Chen and Zhu, 2022). There are also views that
punitive damages in consumer public interest litigation have the
dual attributes of public law responsibility and private law
responsibility (Wang, 2021). Regarding the relationship between
punitive damages in consumer civil public interest litigation and
administrative and criminal fines, we believe that although the
functions of the three overlap, they are different in nature.
Punitive damages in consumer public interest litigation remain a
civil punishment for infringement of the interests of unspecified
consumers and are the civil liability of the defendant. An
administrative fine or criminal fine is a negative evaluation of an
illegal administrative act or criminal act imposed by the public
authority based on its power, which is a public law responsibility.
Additionally, the interests protected by these three strategies are
different. Public interests protected by administrative or criminal
fines are mainly macro-national public interests (Zhang and Yan,
2022), while punitive damages in consumer public interest
litigation safeguard the social interests of unspecified consumer
groups. Generally, a defendant’s illegal acts may infringe upon
many interests, which may be at different levels and have
different attributes. If these interests are independent, even if they
are infringed upon by the same illegal act, they constitute
different causes of responsibility (Colby, 2003). The new punitive
damages system fills the gap between tort liability and criminal
sanctions (Schwartz, 1994). The judge can determine the
appropriate amount of punitive damages by weighing the public
law responsibilities that the defendant has undertaken, rather
than directly offsetting responsibilities of different natures.

Calculation of punitive damages in consumer public interest
litigation. Currently, many judges in China directly apply the
calculation method of punitive damages for private interests to
determine the amount of punitive damages for consumers’ public
interest. In addition to reflecting the lack of laws, this judgement
method largely reflects the dislocation of the judge’s judgement
logic; that is, the social interests protected by punitive damages in
consumer public interest litigation are regarded as the super-
position of consumers’ private interests. Therefore, the plaintiff in
consumer public interest litigation can apply the provisions of
private punitive damages instead of consumers. The practice in
United States courts of linking the amount of punitive damages
with the plaintiff’s compensatory damages follows the same logic
(Scheuerman, 2008). However, if punitive damages in consumer
public interest litigation are regarded as a punishment for the full
scope of the wrong to society, rather than simply the wrong to the
plaintiff, it is meaningless to require a reasonable relationship
between the amount of punitive damages in consumer public
interest litigation and the amount of private interest compensa-
tion (Colby, 2003). Moreover, the standard of private interest
compensation is based on the context of private interest disputes.
Consumers buy goods based on their daily needs. The amount of
subject matter involved is generally small, and the amount of
private interest compensation is rarely excessive. However,
applying the calculation method of compensation for private
interests to punitive damages in consumer public interest litiga-
tion may lead to excessive punishment and subsequent difficulties
in execution due to the excessive amount of punitive damages.
When the punishment exceeds the defendant’s ability to bear
responsibility, its deterrent ability is counterproductive.

The purpose of punitive damages in consumer public interest
litigation is not to deprive the defendant of their basic rights of
survival and life. Only reasonable and enforceable punitive

12

damages can allow the punitive damages system to play its proper
role. Therefore, the calculation standard for punitive damages in
consumer public interest litigation should be distinguished from
that of private interest compensation. Some people hold that the
damages coefficient should be redefined based on the total illegal
interests of the defendant (Liu, 2019). There is a view that the
maximum coefficient of punitive damages calculation should be
set to avoid the large gap in the amount of punitive damages
determined by different judges and prevent the destruction of the
enthusiasm of operators in production (Zhang and Zheng, 2019).
There are also views that the coefficient range for calculating
punitive damages in consumer public interest litigation should be
set. Considering the provisions of China’s current law, the elastic
range can be three to ten times (Huang and Liu, 2021). The basic
consensus is that the calculation of punitive damages in consumer
public interest litigation should not be rigid. In fact, there is no
precise mathematical formula to determine punitive damages in
consumer public interest litigation (Miller, 1997). However, it is
still necessary to restrict the discretion of the judge. In current
judicial practice in China, the ten-times standard is the upper
limit because food and medicinal products are the most
important things for people, and food and medicinal product
safety, in particular, concerns people’s health and safety. The
legislator’s adoption of the ten-times standard on food and drug
safety reflects the correlation between the ten-times standard and
the severity of punishment. In fact, a calculation coefficient of no
more than ten is consistent with the criterion that a ‘single-digit
ratio between punitive and compensatory damages will satisfy
due process’, as stated by the U.S. Supreme Court (Shavell, 2007).
Within this limit, the judge can weigh the appropriate amount of
punitive damages for the consumer’s public interest in combina-
tion with the infringer’s subjective fault degree, number of
violations, duration of the illegal act, number of victims, type of
damage, business status, profitability, property status, adminis-
trative punishment, criminal punishment, and other factors.

Ownership and management of punitive damages in consumer
public interest litigation. In practice, considering their public
characteristics, some judges in China tend to turn over punitive
damages assigned in consumer public interest litigation to the
state treasury; however, some scholars have raised objections to
this decision. They believe that turning over punitive damages to
the state treasury violates the principle of prioritising the pro-
tection of private interests, violates the social nature of damages,
and contradicts the legislative spirit of the consumer public
interest litigation system. The practice of handing over punitive
damages to the state treasury directly changes the role and
function of punitive damages, turning punitive damages in con-
sumer public interest litigation into a simple fine for the defen-
dant (Zou and Research Group of Chongchuan District People’s
Procuratorate, 2019). Some have argued that punitive damages in
consumer public interest litigation should belong to consumers
because consumer public interest litigation is not without specific
consumer victims, but as everyone may be injured by illegal sales
(Yan, 2020). Opponents believe that the punitive damages
assigned in consumer public interest litigation belong to con-
sumers, which is tantamount to using the public interest litigation
procedure for the benefit of consumers’ personal interests, and
will cause confusion of public and private interest relief paths.
Simultaneously, a plaintiff in consumer public interest litigation
who files punitive damages without the consent of consumers will
also infringe on the consumer’s right of disposition (Hao, 2021).

When discussing the ownership and management of punitive
damages in consumer public interest litigation, we often ignore a
fundamental position. Punitive damages in consumer public
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interest litigation reflect neither the power of the state nor the rights
of the victims, but the rights of society. This means that the practice
of turning over punitive damages to the state treasury may lack a
proper foundation, as the destination of punitive damages is
determined by the national unified financial scheme, which leads to
confusion of punitive damages in consumer public interest litigation
with criminal and administrative fines. Punitive damages in
consumer public interest litigation should belong to consumers;
however, the consumers here are not individual consumers, nor
specifically numerous consumers, but the overall public in the field
of consumption. The ultimate destination of punitive damages to
the public in the field of consumption should be consumer welfare.

From the perspective of practice in China, some judges have
expressed more precise thoughts about the ownership and
management of punitive damages in consumer public interest
litigation from the essence of punitive damages in consumer
public interest litigation. They have, in general, been willing to
prioritise special funds; for example, in the case of the People’s
Procuratorate of Yuhang District in Hangzhou v. Cai Chenjie and
Yao Meng, the judge stated that ‘consumer public interest
litigation was initiated to protect the social public interest, the
litigation interest should belong to the public, and the punitive
damages paid by the defendant for the sale of inferior masks
should be directly used for public health public welfare matters,
therefore, the punitive damages should be managed and a used by
the special social welfare fund for public health’."

In March 2021, China’s Supreme People’s Procuratorate,
Supreme People’s Court, Ministry of Agriculture and Rural
Affairs, General Administration of Customs, State Administra-
tion for Market Regulation, National Food and Strategic Reserves
Administration, and the China Consumers Association jointly
issued the Minutes of the Symposium on Exploring the
Establishment of a Punitive Damages System for Civil Public
Interest Litigation for Food Safety. The minutes suggest that all
local authorities explore ways to include punitive damages in
special public welfare fund accounts for unified management and
make overall arrangements for their use in the protection of
consumers’ lawful rights and interests in accordance with the
law. To some extent, this document can be seen as a windvane
regarding the ownership and management of punitive damages
in consumer public interest litigation from a national perspec-
tive, which means that an increasing number of regions will set
up special accounts for punitive damages in consumer public
interest litigation, and more punitive damages in consumer
public interest litigation will be managed and used under special
accounts. For example, after March 2021, regions such as Suqian
City, Yibin City, and Yinchuan City established consumer public
interest litigation special accounts managed by consumer
associations, which are mainly used to pay for handling
consumer public interest litigation and other expenses incurred
in protecting consumer public interest (Lu, 2023; Jiang et al.,
2023; Gao, 2023). Compared with the unified management and
payment of punitive damages in consumer public interest into
the state treasury, this predictable special management and use
trend is more conducive to highlighting the value of punitive
damages in consumer public welfare litigation and helps to
realise the purpose of this system.

Conclusion

In the consumption field, which is closely related to people’s lives,
it is an institutional innovation that a plaintiff claims punitive
damages against a defendant on behalf of the general interests of
society, which reflects and guides the urgent needs of modern life.
Regardless of whether the plaintiff in these new punitive damages
is an injured consumer, a procuratorate, or a consumer

association, it will not affect the role of this system in punishing
the defendant or deterring future illegal acts.

However, compared to the operation method of the ‘private
attorneys general’, the ‘public-private dichotomy’ operation
method adopted by China provides a purer environment for the
new punitive compensation system. Through data statistics and
analysis, this study finds that since the implementation of the new
system in 2013, punitive damages cases of consumer public
interest litigation in China have increased steadily, and judges
generally hold a positive attitude towards punitive damages in
consumer public interest litigation. However, owing to the cur-
rent lack of laws regulating punitive damages in consumer public
interest litigation in China and the vague understanding of
punitive damages in such litigation, Chinese judges have different
judging modes and handling methods to calculate the amount
and determine the ownership and management of punitive
damages in consumer public interest litigation, which has affected
judicial justice and the function of the system.

In essence, punitive damages in consumer public interest liti-
gation are civil punishments for social interests. Their attributes
determine that the calculation of punitive damages in consumer
public interest litigation is not necessarily linked to compensation
for private interests, criminal fines, or administrative fines.
Within the necessary limits, the judge can decide the appropriate
punitive damages in consumer public interest litigation by com-
prehensively considering the infringer’s degree of subjective fault,
number of violations, duration of illegal act, number of victims,
type of damage, business status, profitability, property status,
administrative punishment, criminal punishment, and so on, to
realise the equivalence of fault and punishment in specific cases.
The sociality of punitive damages in public interest litigation also
determines that the damages should belong to unspecified con-
sumers, be included in the management of special funds, and be
used for public welfare matters in the consumption field, to boost
consumer confidence, maintain social order, and promote the
healthy development of the market economy through this new
punitive damages system.

Data availability
All data generated or analysed during this study are included in
this published article.

Received: 21 January 2023; Accepted: 24 July 2023;
Published online: 02 August 2023

Notes

1 See Lishuishi Renminjianchayuan Lishuishi Lianduqu Xiemiaolidouzhipindian
Xiaofeizhe Quanyibaohu Minshi Gongyisusong Yishen Panjueshu (F87k 1 A R4 5%
B, MOKTERXEYIEH REHRERBRT REARIFIR —FHRSH)
[The People’s Procuratorate of Lishui City v. Xie Miaoli Bean Products Store in
Liandu District of Lishui City], Lishui Interm. People’s Ct. No. 260 (29 Dec., 2021).
See Lizhengsheng Liufengli Chanpinzerenjiufen Yishen Minshi Panjueshu (ZFIEF,
X R AR TR 4 — 5 R HIRH) [The People’s Procuratorate of Gongshu
District in Hangzhou v. Li Zhengsheng and Liu Fengli], Hangzhou Internet Ct. No.
5464 (5 Sept., 2019).
See Wangbaijiang Neimengguzizhiqu Xiaofeizhexiehui Deng Minshi Ershen Minshi
Panjueshu (E#I. ARG BEARKEREMNLERE_FREYWAD)
[Consumer Association of Inner Mongolia Autonomous Region v. Wang Baijiang],
Inner Mongolia High People’s Ct. No. 500 (17 Nov., 2021).
4 See Wuchengjing Yangtongneng Yishen Minshi Panjueshu (R# &, #7BRE—FR
EHR$) [The People’s Procuratorate of Tongren City v. Wu Chengjing and Yang
Tongneng], Tongren Interm. People’s Ct. No. 49 (11 Dec., 2020).
See Wangwenli Qinquanzerenjiufen Yishen Minshi Panjueshu (E 3 RAXZTEL
49— T REBHRP) [The People’s Procuratorate of Chifeng City v. Wang Wenli],
Chifeng Interm. People’s Ct. No. 100 (8 Mar., 2019).
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See Huangweiai Shengchan Xiaoshou Bufuheanquanbiaozhundeshipinzui Yishen
Xingshi Panjueshu (BAEE 4=, HETHEREMENBRE—FHBH®R
45) [The People’s Procuratorate of Songyang County in Zhejiang Province v. Huang
Weiai], Songyang Primary People’s Ct. No. 192 (28 Nov., 2018).

See Wupeiqing Shengchan Xiaoshou Youdu Youhai Shipinzui Yishen Xingshi
Panjueshu (RIFFEF, HEEE. BEERMPE—FHEIHRB) [The People’s
Procuratorate of Songyang County in Zhejiang Province v. Wu Peiqing], Songyang
Primary People’s Ct. No. 147 (23 Nov., 2018).

See Chenyuan Yishen Minshi Panjueshu (Bf T — & RE¥/R ) [The People’s
Procuratorate of Wuxi City v. Chen], Wuxi Interm. People’s Ct. No. 451 (4

Dec., 2019).

See Dingmanzhen Hunansheng Huaihuashi Hechengqu Renminjianchayuan
Shengchan Xiaoshou Youdu Youhai Shipinzui Yishen Xingshi Panjueshu (T 8%,
HEEMMETERERARREERE. HEFE. FERRF-—FHEHR
5) [The People’s Procuratorate of Hecheng District in Huaihua City v. Ding
Manzhen], Hecheng Primary People’s Ct. No. 316 (23 Jul,, 2021).

See Caichenjie Yaomeng Wangluoqinquanzerenjiufen Yishen Minshi Panjueshu (¥%
BA. BHEMERNTIUY —FRBHRH) [The People’s Procuratorate of
Yuhang District in Hangzhou City v. Cai Chenjie and Yao Meng], Hangzhou Internet
Ct. No. 1147 (31 Mar., 2020).
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