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Indigenous peoples have maintained sustainable, longstanding relationships with water and
have valuable knowledge to contribute to water management. Still, legal and policy frame-
works routinely include only tokenistic acknowledgements of Indigenous water ‘values’, while
ongoing injustices related to the allocation and governance of water resources remain
unresolved. Those concerned about the recognition of Indigenous water rights and rela-
tionships often point to the case of Aotearoa New Zealand, and specifically the Treaty of
Waitangi settlement legislation recognising the Whanganui River as a 'legal person’, as a
replicable model for improved water governance and Indigenous water rights. In this article
we use a sociolegal method to draw out globally relevant lessons from the groundbreaking
Whanganui River model about the potential for Western or settler-state law to support and
uphold Indigenous rights and relationships in water. Our analysis confirms that enabling
Indigenous water jurisdiction could hold the key to more sustainable and equitable futures,
but it requires a long-term commitment from states and local communities to relationship
brokering, power sharing, and trust building with Indigenous peoples.
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Introduction

he international scientific (Leonard et al., 2023; O’Donnell

et al, 2023) and policy (Arrojo-Agudo, 2022; Inter-

governmental Science-Policy Platform on Biodiversity and
Ecosystem Services, 2022) communities are increasingly cogni-
sant of the relationships that Indigenous peoples celebrate with
water and the valuable knowledge Indigenous peoples contribute
to water management (Stanly et al., 2024). A diverse range of
Indigenous water rights and interests are increasingly recognised
in international (Gupta et al., 2014; United Nations, 2007) and
domestic legal and policy documents (Jackson, 2018;
Macpherson, 2020; O’Donnell et al., 2024). The United Nations
(UN) World Water Development Report of 2024, Water for
Prosperity and Peace, emphasises the need for states to ensure
water governance systems respect Indigenous water rights, tenure,
governance, and customary law in order to achieve sustainable
and equitable water management (UNESCO World Water
Assessment Programme et al., 2024, pp. 34-35).

However, as observed by the Special Rapporteur on the Human
Right to Safe Drinking Water and Sanitation in 2024, ‘main-
stream approaches to water management often dismiss indigen-
ous peoples’ water knowledge and management systems as
unscientific or folkloric, disregarding the fact that their knowl-
edge is based on empirical experience, resulting from living in
their territories from generation to generation’ (Arrojo-Agudo,
2022, p. 3). Domestic policy frameworks usually only pay toke-
nistic reference to Indigenous water relationships through
acknowledgements of Indigenous ‘values’, while ongoing injus-
tices related to the allocation and governance of water resources
remain unresolved (Acharibasam et al., 2024; Clark & O’Donnell,
2023; Laborde & Jackson, 2022).

The failure to recognise the full extent of Indigenous water
rights and relationships can be seen as a dual injustice of ‘dis-
tribution’ (exclusion from substantive entitlements to access and
use water for any purpose) and ‘jurisdiction’ (exclusion from
power to exert governance, management and decision-making
authority over water and its use) (Macpherson, 2019). The
ongoing water injustice experienced by Indigenous peoples
around the world is evidence of a significant gap between
aspirational policy statements and real-world decisions about
who gets to use and govern water and when this occurs
(Ballestero, 2019).

As acknowledged by the UN, inequalities in the allocation of
water resources and in the distribution of related social, economic
and environmental benefits can be counterproductive to peace and
social stability (UNESCO World Water Assessment Programme
et al.,, 2024, pp. 2, 114/5). However it can be difficult to implement,
monitor and assess progress towards more equitable water gov-
ernance and allocation systems as opposed to biophysical indicators
(Linton & Saadé, 2024; Mdee et al.,, 2024; Tadaki, 2024), including
to enable Indigenous rights and authority pursuant to Indigenous
law and knowledge (Quentin Grafton et al., 2023).

Those concerned with the recognition of Indigenous water
rights and relationships often point to the case of Aotearoa New
Zealand,' and specifically the Treaty of Waitangi settlement leg-
islation, Te Awa Tupua (Whanganui River Claims Settlement) Act
2017 (Te Awa Tupua Act) (Kramm, 2020). That legislation
recognises the rights and relationships of the Indigenous’
Whanganui iwi and hapi (nations and kin groups) with respect
to their river, known by them as ‘Te Awa Tupua’ (O’Bryan, 2017;
O’Donnell, 2017; Tanasescu, 2022; Zartner, 2021). The legislation
set a global precedent, by declaring that the river is a ‘legal per-
son’, with its own rights, interests and authority, as part of a
collaborative governance framework devised in negotiations
between the Crown in right of New Zealand and Whanganui iwi
(Cribb, Macpherson, et al., 2024).
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Because of the recognition within the Whanganui River model
that the river is a legal person with its own rights, much of the
international literature considers its relevance for the recognition
of the rights of nature (Kurki, 2022; Marshall, 2019; Zartner,
2021). Within this scholarship, valid concerns have been raised
about the limitations of rights of nature as being themselves based
on a homogenising, Western concept (Gilbert et al, 2023;
Tanasescu, 2022), and some have pointed to a lack of realisable
implementation and impact of legal person models in compara-
tive contexts (Cuesta Mosquera & Vallejo Piedrahita, 2024;
Gonzélez-Serrano, 2024; McNeish & Socha, 2024). In the local
context, some have criticised legal personhood models on the
basis that they are incomplete responses to injustice experienced
by Maori, including through failing to address the inequitable
allocation of property rights to land and water (Coombes, 2020;
Jones, 2016). However, the Whanganui River model is also reg-
ularly cited by scholarly commentators (O’Donnell et al., 2024),
environmentalists, and Indigenous and local communities in
other countries, as a replicable model for the protection of
Indigenous water rights (Rodgers, 2017), because of its firm
grounding in an Indigenous worldview predicated on relational
closeness between people and water (Arstein-Kerslake et al., 2021;
Macpherson, 2022; O’Donnell, 2023a). In this context, we believe
that there are significant lessons to be drawn from the Whan-
ganui River model for the goal of more equitable water govern-
ance, allocation, and use.

For this article, we use a sociolegal analysis to ask: what lessons
can be drawn from the Whanganui River model for the challenge
of supporting and upholding Indigenous rights and relationships
with respect to water? Our analysis of Aotearoa New Zealand and
Indigenous Whanganui law shows how the model arises from and
is contingent upon the exercise of place-based legal and political
jurisdiction over the river territory by the Whanganui iwi and
hapt (Rawiri, 2022). However, it signals only the beginning of the
shift needed within settler-state legal frameworks to accom-
modate Indigenous water rights and relationships, and more
work needs to be done in practice and research settings to uphold
and enable Indigenous water jurisdiction (Cribb, Mika, et al.,
2024). This will entail a longer process of constitutional and
structural adjustments to water governance, decision-making,
planning, and judicial appeals processes to support the con-
current exercise of ‘plural’ (Davies, 2017; Tamanaha, 2021) legal
systems as part of sustainable and equitable water governance.

Methods

We are a mixed research team of one Indigenous legal scholar of
Whanganui heritage and one Pakeha legal scholar of European
settler heritage, both working on water law and policy design and
implementation in research and community settings. We used a
sociolegal (Davies, 2017), ‘law in context’ (Cotterrell, 2008;
Morgan & Morgan, 2007), research method to draw out lessons
from the Whanganui River model for the challenge of supporting
and upholding Indigenous rights, relationships, knowledge, and
authority concerning water.

Our methods included ‘doctrinal analysis’ of key legal docu-
ments (Van Hoecke, 2011), grounded by our contextual study of
broader Aotearoa New Zealand and Whanganui legal frame-
works. This comprised desktop analysis of relevant legislation,
case law, and policy documents using cross-cultural and doctrinal
legal interpretation and analysis techniques, complemented by a
comprehensive literature review. Our understanding of legal
frameworks was deepened and complemented by place-based
practice and engagement with Whanganui iwi and hapa using a
wananga (workshop) technique (Cribb, Mika, et al.,, 2024, p. 12;
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Fig. 1 Our Relational Research Method (inspired by and adapted from The Independent Working Group on Constitutional Transformation (The Independent

Working Group on Constitutional Transformation, 2016)).

Hoskins & Jones, 2017), and triangulated against semi-structured
interviews and engagement with over 50 key Whanganui and
Aotearoa New Zealand-based actors and experts working in iwi
and hapl, community and recreation, and local and central
government settings, conducted during an eight-year period
between 2017 and 2024.> Documentary analysis of sources rele-
vant to Whanganui water law and rights was concentrated during
an intensive research period from December 2023-March 2024 as
part of an Aho Hinatore Scholarship programme at the University
of Canterbury. The analysis of Indigenous and Western (in this
context modern, settler-state) law and policy concerning the
Whanganui River in this article cannot be separated from our
many decades of combined and situated (Haraway, 1988) rela-
tionships with both legal systems in Aotearoa New Zealand.

As sociolegal researchers, we are interested not just in the law,
but its social and environmental context (Cotterrell, 2008). We
adopted the ‘reparative’ approach advocated by Stein et al. (2024)
to our engagement with Indigenous knowledge, including a
conscious effort to decentre Western law (Smith, 2021). We
decided at the start of this collaboration that if we were going to
write substantively about relationships between peoples, laws, and
water—then we needed to deliberately apply that same standard
of relationality to our research method (Cribb, Mika, et al., 2024),
as bound and guided by our relationships with the Whanganui
River, iwi and hapa, and to each other (Fig. 1).

The challenge of reconciling with Indigenous water
jurisdiction

There is a rich and ever-evolving body of interdisciplinary lit-
erature on Indigenous water rights and relationships in com-
parative contexts (Acharibasam et al., 2024; Boelens, 2003;
Leonard et al, 2023; Linton & Budds, 2014; Moggridge &
Thompson, 2021; Poelina et al., 2021; Strang, 2023; Viaene, 2021),
including in Aotearoa New Zealand (Boast, 2014; Jones, 2016;
Muru-Lanning, 2012, 2016; Ruru, 2013; Salmond, 2017). How-
ever, as noted by O’Donnell et al. (2024, p. 209), the law ‘remains
an under-examined field of water scholarship’. Within the field of
sociolegal studies, theories of ‘legal pluralism’ (Davies, 2017, pp.
11-12) are commonly used to help understand and describe
Indigenous water rights and relationships in the context of
multiple co-existing and intersecting systems of law governing
human relationships with water in one place at one time (Benda-
Beckmann & Turner, 2018; Berman, 2012; Davies, 2005; Gover,

2009; Tamanaha, 2021; Webber et al., 2020). This ‘multi-juridical’
context is the natural and inevitable consequence of the fact that
Indigenous law and governance over water was not extinguished
by, but continues to thrive after, European colonisation and set-
tlement (Borrows, 2010). Relational theories of legal pluralism
(Brigg et al, 2022; Gover, 2009; McKerracher, 2023; Webber,
2006) are particularly relevant when considering Indigenous legal
rights to and relationships with water (O’Donnell et al., 2024),
because they focus on the process of interaction between legal
systems (Indigenous and Western law) and between laws and the
surrounding natural environment (Boulot & Sterlin, 2022;
Macpherson, 2022). Theorists of relational legal pluralism in the
context of water emphasise the connectedness of law, people and
environment (Davies, 2018), and focus on the ongoing practice of
relationships between peoples and waters, through process, pro-
tocol, and ritual (Manikuakanishtiku et al., 2022; Tanasescu,
2022).

Nonetheless, critical Indigenous legal theorists are increasingly
concerned about demands for settler state-driven recognition of
Indigenous rights and relationships in lands and waters through
traditional legal pluralism (Webber et al.,, 2020), which may be
simplistic, paternalistic, or reductive (Coyle, 2020; Debelo, 2011;
Fraser, 1995). Instead, they emphasise the ‘inherent’ nature of
Indigenous jurisdiction over their territories (Acharibasam et al.,
2024), meaning ‘the rights of Indigenous peoples to exercise
control and decision-making powers over different dimensions of
their collectives lives, based on their inherent right to self-deter-
mination’ (Walqwan Metallic, 2023, p. 7). On this analysis,
Indigenous law, and consequent rights to use and govern water,
are not limited by the theoretical foundations or boundaries of
the settler or colonial legal culture (O’Donnell, 2023b). However,
such an accommodation of Indigenous lawmaking authority
(jurisdiction) is still regularly resisted by states in providing for
Indigenous water rights and relationships, including in Aotearoa
New Zealand (Charters, 2009; Norman, 2017).

In Aotearoa New Zealand, there are many laws and policies
that recognise rights and interests of Indigenous Maori peoples to
varying extents, which are sourced in and arise from Indigenous
legal systems (Charters, 2015; Muru-Lanning, 2016). Indigenous
scholars in Aotearoa New Zealand, as in other parts of the world
(Acharibasam et al., 2024; Beaton et al., 2022; Marshall, 2017),
have long been advancing jurisdictional understandings of the
relationship between Indigenous law and authority and settler
states (Tanasescu, 2022; The Independent Working Group on
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Constitutional Transformation, 2016). However, the relationship
of Indigenous law, often called ‘tikanga’ in te Reo Maori (the
Maori language), with Western legal and policy frameworks
(Charters et al., 2019) is of increasing interest to the judicial
(Ngati Apa v Attorney-General, 2003; Peter Hugh McGregor Ellis v
R, 2020; Takamore v Clarke, 2012; Trans-Tasman Resources
Limited v The Taranaki-Whanganui Conservation Board, 2021)
and executive branches of government. As jurists and judges
continue to grapple with the relationship between tikanga and
Western law, there remain unresolved tensions as to the
boundaries, cross-fertilisation, and source of authority of each
system.

The recent Maori Land Court decision of Re Pokere is the first
New Zealand legal judgment delivered equally in te Reo Maori
and English, to ‘allow tikanga to speak in its own context, and not
one cloaked exclusively by a western legal construct’ (Re Pokere,
2022, para. [4]). The Court (Judge Aidan Warren together with
Dr Ruakere Hond as a tikanga expert or ‘Pikenga’) emphasised
that ‘[a]s a court of law, we also need to consistently remind
ourselves of the fact that tikanga is the “first law” of this land” (Re
Pokere, 2022, para. [90]). To decentre Western law, they used a
‘tikanga frame of reference’ as the starting point for determining
the application of law in the case, and then applied it to the facts.

Tensions around determining the content and procedural
application of tikanga have led various comparative scholars to
underscore the inherently place-based nature of Indigenous
lawmaking jurisdiction (Beaton et al., 2022; O’Donnell et al,
2024); sourced in embedded Indigenous relationships with par-
ticular lands and waters, and therefore dependent on localised
knowledge (Rawiri, 2022). The international scholarly commu-
nity increasingly acknowledges the ‘relational’ nature of Indi-
genous law and legal systems, especially when talking about water
(Bartel, 2018; O’Donnell et al., 2024). The same point has been
made by the courts, with the New Zealand Supreme Court
recently observing that Maori resource interests, the longest-
standing human-related interests which predate the arrival of the
common law in Aotearoa, are inherently ‘relational’, and that we
should take care to avoid viewing legal concepts only through a
Pakeha (settler) lens (Trans-Tasman Resources Limited v The
Taranaki-Whanganui Conservation Board, 2021).

In the water context, this would mean that if we are to respect
and uphold Indigenous water rights and relationships, then we
need to also respect and uphold place-based Indigenous jur-
isdiction and authority to administer them pursuant to Indigen-
ous law (Leonard et al., 2023; O’Donnell, 2023b). Further, if we
are committed to addressing Indigenous water injustice, then we
need to not just recognise Indigenous water values but address the
fundamental exclusion of Indigenous peoples from the distribu-
tion of water resources (Macpherson, 2019). Resolving unresolved
injustices in the allocation of water rights and jurisdiction to
govern water management will have significant implications for
state-based water law and policy frameworks, their implementa-
tion, and adjudication. In the following section we explore these
tensions through our analysis of the Whanganui River model.

The law of the Whanganui River

Reconciling waters in Whanganui. The Whanganui River is a
source of physical and spiritual sustenance for the iwi and hapta of
Whanganui. It is their home, with 143 known marae (traditional
settlements) along the length of the river; as a means of travel,
trade, and social and cultural connection for the people of the
river; as a food basket and fishery; and as a source of resources
(Te Awa Tupua Act, section 69(4)). The iwi and hapt of the
Whanganui River have continuously exercised and asserted their
jurisdiction for authority, ownership, and control of the river,
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surrounding territory, and people since prior to the arrival of
British settlers in the 1800s (Waitangi Tribunal, 1999, pp. 55-56).
This authority stems from their inherent jurisdiction and is
exercised through their place-based laws and customs.

The system of Whanganui law and custom is known locally as
‘kawa’. The word kawa is also commonly used in Aotearoa New
Zealand to denote protocols or ceremonies within the Maori world
(Mead, 2013). But in Whanganui, the word ‘kawa’ is used with
reference to a legal, scientific, religious, and political system;
described as ‘the natural law and value system of Te Awa Tupua,
which binds the people to the river and the river to the people’
(Ruruku Whakatupua: Whanganui River Deed of Settlement
between the Crown and Whanganui Iwi, 2014, p. 6). Kawa defines
the hapa and iwi relationship with the awa (river), lands, and
natural resources and evokes the need to act collectively rather
than individually (Te Kopuka, 2023). It is ‘grounded in self-
evident truth that people are part of a universal, natural order
where respect and reciprocation will ensure sustenance for people
and all life in perpetuity—He Awa Tupua, He Awa Ora’ (Te
Kopuka, 2023, p. 10).

For all of Aotearoa New Zealand’s settler-colonial history prior
to the Whanganui River settlement, and despite a century of
conflict, protest, obstruction of development works, and litiga-
tion, New Zealand law failed to recognise the status of the
Whanganui River according to kawa, whereby the iwi and hapt
relate to the river as a living ancestor (Salmond, 2017, p. 300;
Waitangi Tribunal, 1999, p. xiii). Whanganui iwi have consis-
tently emphasised that the intention at the heart of the Te Awa
Tupua Act was to ‘approximate at law what the river is to us in
kawa’ (Waitangi Tribunal, 1999, p. 57). When English language is
needed to explain Whanganui law and the recognition of an
inextricably intertwined relationship to the river, from an
outsider’s perspective, the ‘approximate’ (Nelson, 2017, p. 25)
term used is often ‘relational’ (Cribb, Macpherson, et al., 2024).

The inherent jurisdiction of the Whanganui hapi and iwi to
govern their river and people pursuant to their kawa was largely
ignored by incoming settlers and the Crown, producing
significant and ongoing procedural and distributive injustices.
Whanganui River jurisdiction was undermined by the unilateral
and uncompensated ‘vesting’ of river ownership and regulatory
power in the British and colonial Crown, first by assumption and
later by legislation in the twentieth century (Resource Manage-
ment Act 1991 (RMA), section 354). Today, local government
authorities assume governance power over the river under the
RMA, not pursuant to a relational worldview, but in furtherance
of the Crown’s objective of ‘sustainable management’ (RMA,
section 5).

Crown management of the Whanganui River has produced a
series of devastating environmental, social, and economic impacts,
including the obstruction of food gathering, navigation, and
traditional uses in favour of the intensification of agriculture,
urbanisation, resource extraction, and hydroelectric development
(Waitangi Tribunal, 1999). Until recently, the Crown simply
assumed that it owned the riverbed and its banks and water. The
case for the Whanganui River is often referred to as the longest-
running court case in Aotearoa New Zealand, involving multiple
judicial hearings, a formal inquiry by the Waitangi Tribunal
(Waitangi Tribunal, 1999), and an eventual negotiated settlement
with the Crown (Ruruku Whakatupua: Whanganui River Deed of
Settlement between the Crown and Whanganui Iwi, 2014), which
opened the way for an ongoing project of reconciling with
Indigenous water jurisdiction.

Securing jurisdiction for Whanganui Law (kawa). Te Awa
Tupua Act recognises the status of the river (and its tributaries) as
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Box 1 | Tupua te Kawa from s 13 of Te Awa Tupua Act

Ko Te Kawa Tuatahi

communities of the River.
Ko Te Kawa Tuarua

Ko Te Kawa Tuatoru
and responsibility to, Te Awa Tupua and its health and well-being.

Ko Te Kawa Tuawha

health and well-being of Te Awa Tupua.

(a) Ko te Awa te matapuna o te ora: the River is the source of spiritual and physical sustenance: Te Awa Tupua is a spiritual and physical entity that
supports and sustains both the life and natural resources within the Whanganui River and the health and well-being of the iwi, hapd, and other

(b) E rere kau mai i te Awa nui mai i te Kahui Maunga ki Tangaroa: the great River flows from the mountains to the sea: Te Awa Tupua is an
indivisible and living whole from the mountains to the sea, incorporating the Whanganui River and all of its physical and metaphysical elements.

(c) Ko au te Awa, ko te Awa ko au: | am the River and the River is me: The iwi and hapii of the Whanganui River have an inalienable connection with,

(d) Nga manga iti, nga manga nui e honohono kau ana, ka tupu hei Awa Tupua: the small and large streams that flow into one another form one
River: Te Awa Tupua is a singular entity comprised of many elements and communities, working collaboratively for the common purpose of the

‘an indivisible and living whole, comprising the Whanganui river
from the mountains to the sea, incorporating all its physical and
meta-physical elements’ (Te Awa Tupua Act, section 12). It
establishes a framework for river governance called Te Pa Auroa,
made up of a range of legal entities involving iwi, hapa, gov-
ernment, and community/recreational interests (Te Awa Tupua
Act, sections 27-35), working under a common set of funda-
mental legal principles called Tupua Te Kawa (Te Awa Tupua
Act, section 15). The legislation also recognises the living status of
the river as a ‘legal person’ with all corresponding rights, powers,
duties, and liabilities (Te Awa Tupua Act, section 14), as repre-
sented by Te Pou Tupua (the human face of the river) (Te Awa
Tupua Act, sections 18-19). One representative on Te Pou Tupua
is nominated by the Crown and the other by the Whanganui iwi,
who are required to make decisions by consensus.

Te Awa Tupua Act is the first example of kawa being
recognised and enabled in New Zealand legislation. The Crown
acknowledgements and apology included within the settlement
legislation acknowledge (Te Awa Tupua Act, section 69(2)):

that to Whanganui Iwi the enduring concept of Te Awa
Tupua—the inseparability of the people and the River—
underpins the responsibilities of the iwi and hapa of
Whanganui in relation to the care, protection, manage-
ment, and use of the Whanganui River in accordance with
the kawa and tikanga maintained by the descendants of
Ruatipua, Paerangi, and Haunui-a-Paparangi.

Section 13 of the Act recognises four kawa (Box 1), as the
‘intrinsic values that represent the essence of Te Awa Tupua’.
These acknowledge the direct link between the health of the river
and the health of the people, emphasize the living, integrated and
holistic nature of the river, and acknowledge the responsibility of
the Whanganui iwi to work collaboratively with other river
interests to further the river’s health and wellbeing (Cribb,
Macpherson, et al., 2024).

The recognition of kawa in Te Awa Tupua Act presents
significant implications for the exercise of jurisdiction over
decision-making about the river. The range of governance entities
established as part of the collaborative governance framework
called Te Pa Auroa (including the entities Te Pou Tupua (the
human face of the river, section 19), and advisory groups Te
Karewao (section 27) and Te Kopuka (section 30)) must uphold,
act consistently with, and have particular regard to Tupua Te

Kawa (respectively). But any person exercising or performing a
function, power, or duty under a broad range of legislation that
impacts the river and its use must recognise and provide for the
Te Awa Tupua status and Tupua te Kawa (Te Awa Tupua Act,
section 15).

The practical implication of the Pa Auroa framework
established by the legislation is that a wide range of public and
private entities engaged in resource management and decision-
making activities that affect the river need to make a ‘paradigm
shift’ (Gerrard Albert, 2020). The need and means for this
paradigm shift is detailed in Te Heke Ngahuru, the first
collaborative Strategy for the river developed by Te Kopuka in
2023, which provides (Te Kopuka, 2023, p. 29):

The legal recognition and status of Te Awa Tupua and
Tupua te Kawa will create a significant change in the way in
which people interact with and make decisions affecting the
River. It will change the lens, both legally and philosophi-
cally, through which people must view and relate to
the River.

But the paradigm shift shared with the world by Whanganui is
not just a shift from exploiting to valuing relationships with
natural resources. It is also a ‘subtle and incremental shift in the
Crown-Maori constitutional relationship’ (Coates, 2018, p. 169;
Sanders, 2018, p. 231; Tanasescu, 2022). This is necessary to
provide for the Indigenous law of the Whanganui iwi and hapa—
a pre-existing legal framework that is underpinned by Whanganui
worldview as distinct from Western law (Cribb, Mika, et al,
2024). It throws into sharp focus the relationship between
Western and Indigenous law, and the jurisdiction for kawa carved
out for the future.

Take for instance the question of dispute resolution—where
there is a dispute as to whether a particular activity affecting the
river is consistent with kawa—who can be the arbiter? Surely not
just the national courts, with their procedures and presiders
steeped in the common law of England developed some
18,000 km away? Maori scholars have warned of the dangers of
Indigenous knowledge being institutionalised away from Indi-
genous communities where it began and continues to inform
ways of living and being (Cribb, Mika, et al., 2024, p. 2). Cribb
et al,, in the first study of implementation of the Te Awa Tupua
Act, have argued that the use of kawa in this legislation is an act of
resistance and assertion of authority by Whanganui Iwi, which
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safeguards their jurisdiction for ongoing and evolving authority
over the river’s use and governance (Cribb et al., 2024). They
argue that if Te Awa Tupua Act enables jurisdiction for kawa,
then no national court or legislature has the authority to
determine what it means or how it should be applied without
the people that hold the appropriate knowledge about it. There
remain significant uncertainties, but also opportunities, for the
fuller exercise of Indigenous jurisdiction under the Te Awa Tupua
framework in the future, and important work yet to be done to
overcome ongoing injustices with respect to resource distribution
in the region.

Future channels for Whanganui River jurisdiction. It would be
remiss to overlook the fact that Te Awa Tupua Act is itself Crown
legislation. Although it is an attempt to reconcile historical
injustice, it is still a political compromise arising out of a nego-
tiated settlement between Whanganui iwi and the Crown (Jones,
2016; Te Aho, 2019). It does not, in and of itself, transfer full
political power or ownership over the river territory (land and
water) to the iwi (Te Awa Tupua Act, sections 41-46). The
regional council (local government authority) remains the
decision-maker for allocating water permits for the river, using
the framework of the RMA. Yet nor does Te Awa Tupua Act allow
the Crown or local government, alone, to make decisions with
respect to the river. In fact, local authorities have various obli-
gations under the legislation to engage Whanganui iwi and hapa
in resource consenting processes affecting the river (Te Awa
Tupua Act, sections 19, 72), and must revise their regional
planning documents in line with the 2023 strategy for the river,
Te Heke Ngahuru (Te Awa Tupua Act, section 38).

Perhaps more significantly, decision-makers under the RMA
must recognise and provide for the river’s status and have
particular regard to the Tupua te Kawa values (Te Awa Tupua
Act, section 15). This requires them to adopt the Whanganui legal
framework, founded on relationships, principles, and values at a
systemic level across every stage of their planning, policymaking,
and decision-making processes that affect the river and people
related to it. This means that the law, rights, and interests of the
Whanganui iwi and hapa are not just an arbitrary, box-ticking
exercise at the final decision stage of consenting development
activities, as may have been the case under the RMA prior to the
Treaty settlement. This underscores the magnitude of the
paradigm shift required for the Crown, local government, and
broader local and business community in order to comprehend
and enable Kawa in action, within their regulatory and planning
processes. Cribb et al. (2024) emphasise the potential of Tupua te
Kawa as a methodological tool to help non-Indigenous organisa-
tions connect water governance to Indigenous worldviews,
peoples, knowledges, values, and practices. Achieving the
necessary shift can only happen through a relational and
incremental process of relationship and trust building, and will
require ‘[p]Jower sharing [as] a fundamental principle, empower-
ing communities to actively participate in decision-making
processes’ (Te Kopuka, 2023, p. 25).

Aside from its procedural implications, the carving out of
Indigenous jurisdiction through the Act’s enabling of kawa,
suggests untapped potential for resolving longstanding distribu-
tive injustices with respect to the river. In the broader Aotearoa
New Zealand legal and political context, the New Zealand
Government has still not responded to the substantive claims of
Maori iwi and haput with respect to freshwater, including claims
to sovereignty, authority, governance, management, and proprie-
tary rights and interests (Macpherson, 2019). The Waitangi
Tribunal has emphasised the need for the Crown to address
Maori proprietary rights and interests in water, which it

6

characterised as ‘more than ownership’, rather rangatiratanga
(full legal and political authority, sovereignty) (Waitangi
Tribunal, 2012). The urgency of a remedy on Maori freshwater
rights and interests was noted by the Supreme Court more than a
decade ago (in 2013) (New Zealand Mdori Council v Attorney-
General, 2013). A number of cases are pending before the New
Zealand courts, which seek various remedies for ongoing
distributive injustice with respect to water (Mercury NZ Ltd v
Cairns (2022) 277 Waiariki MB 174, 2022; Tau v Attorney-
General [2021] NZHC 3108, 2021).

Te Awa Tupua Act leaves it open for the Whanganui iwi and
hapa to make a legal claim to the water in the river in the future.
The legislation includes a Crown acknowledgement of the
ongoing rights and interests of the Whanganui iwi (Te Awa
Tupua Act, section 69). It provides that nothing in it or the Deed
of Settlement ‘limits any existing private property rights in the
Whanganui River’ or ‘creates, limits, transfers, extinguishes, or
otherwise affects any rights to, or interests in’, water (which, in
both cases, could include an Indigenous right or interest in water)
(Te Awa Tupua Act, section 16). Section 46 provides that the
vesting does not create or transfer a proprietary interest in water,
but also that ‘existing private property rights, including
customary rights and title’ are ‘preserved and not affected’.

Such a claim, if made out, would have significant distributive
implications for the activities of a range of third-party interests in
the river (eg drinking water, hydro, tourism). The existing rights
of other, extractive river users are preserved by section 46 but
only with respect to their existing rights, without giving them any
future entitlement to a resource consent. In the future, when
longstanding distributive injustices over who gets to use the water
in the Whanganui River come, once more, before the courts (In re
the Bed of the Wanganui River, 1962), the case will turn, not on
Western legal objectives like the RMA’s principle of ‘sustainable
management’ (section 5), but on the interpretation and applica-
tion of kawa. This means that the jurisdiction of the Whanganui
iwi and hapi—Whanganui law based on Whanganui worldview -
would be pivotal to the case.

Conclusion—untapping the potential of Indigenous water
jurisdiction
For this article, we used a case study of the Whanganui River in
Aotearoa New Zealand to draw out lessons for policymakers seeking
to improve water governance systems through protecting and
upholding Indigenous water rights and relationships. The Whan-
ganui River model is best known internationally for its recognition
of river personhood, but provides broader lessons relevant to
objectives of more sustainable and equitable water governance.
Although our focus has been on Whanganui, the case provides
important lessons for the global community about the multi-
juridical context of water management in settler-colonial states
and the potential and for, and significance of, Indigenous peoples
having the jurisdiction to govern their water rights and relation-
ships pursuant to their own legal and knowledge systems (like
kawa). The implication of our findings here, is that if policymakers
are genuinely committed to meaningfully engaging with, and
ultimately reconciling with (Jones, 2016; Walqwan Metallic, 2023),
Indigenous water rights and relationships, they should focus their
efforts on enabling the necessary conditions for the exercise of
Indigenous water jurisdiction. Doing so could help policymakers
move beyond aspirational or tokenistic acknowledgements of
Indigenous values, in which Indigenous peoples and their
knowledge are invited to participate in limited ways in State-
determined legal frameworks, and finally reckon with ongoing
inequalities in the allocation and governance of water. While
international engagement has sometimes identified the failure of
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the Whanganui model to disturb the allocation of substantive
water rights in the river, the carving out of Indigenous jurisdiction
through the Act’s enabling of kawa, provides untapped potential
for resolving longstanding distributive injustices in the future.

As noted in section 3, there is broad consensus amongst inter-
disciplinary scholars, including those working in the sociolegal field
of legal pluralism, that Indigenous lawmaking jurisdiction (espe-
cially in the water context) is inherently place-based (Beaton et al.,
2022; ODonnell et al, 2024), and relational (Bartel, 2018;
O’Donnell et al, 2024), and therefore dependent on localised,
cultural knowledge (Rawiri, 2022). Our Whanganui analysis con-
firmed that enabling Indigenous water jurisdiction requires inclu-
sive, collaborative governance arrangements and power-sharing,
legal dispute resolution processes utilising place-based Indigenous
expertise, and adequate funding to make it all work. This has
structural implications for state-based water law and policy fra-
meworks, their implementation, and adjudication. It requires a
decentring of Western law and a commitment from governments
and communities to work together to uphold the values and
principles of a legal system that is grounded in a distinct, relational
worldview from the current Western law approach. To enable that
‘shift’ (Cribb et al., 2022), we need to respect and support the
jurisdiction for Indigenous water law to be practiced on its own
terms (Acharibasam et al., 2024), so it can be shared for the benefit
of others. There are promising developments in this respect within
the New Zealand Courts considering the relationship between
Indigenous and Western law, to ‘allow tikanga [Indigenous law] to
speak in its own context, and not one cloaked exclusively by a
western legal construct’ (Re Pokere, 2022, para. [4]).

More research is needed around the optimal combination of
legal and policy conditions and processes to support the exercise
of Indigenous water jurisdiction. Further empirical analyses of the
legal obstacles and enablers of innovative governance models like
that for the Whanganui as it operates over time would also be
welcome, noting the impending judicial engagement with unre-
solved issues of distributive water injustice in Aotearoa New
Zealand. Ultimately, enabling Indigenous water jurisdiction could
hold the key to more sustainable and equitable futures, but this
will require a long-term commitment from states and local
communities to relationship building, power sharing, and trust
building with Indigenous peoples.
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Notes

We use the term Aotearoa New Zealand to refer to the place, and just New Zealand
when referring to particular constitutional offices such as the New Zealand Courts,
New Zealand Parliament, the Crown in Right of New Zealand, or the New Zealand
Government.

We note that the Whanganui iwi and hapa are Maori peoples Indigenous to Aotearoa
New Zealand, and their experience doesn’t necessarily reflect the experiences or legal
situation of Indigenous peoples in other places.

Human Ethics approval for this sociolegal analysis was obtained from the University of
Canterbury (NZ): HEC 2017/31/LR-PS and HEC 2022/19.
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